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out in front.

W
hat is the FM

LA?

The FM
LA

 allow
s !"#$#%

"!
em

ployees to take up to 12 
w

eeks of unpaid, job-
protected leave during a 

12-m
onth period for 

specified fam
ily and 

m
edical reasons.



out in front.

W
ho is Eligible for FM

LA Leave?

To be eligible for FM
LA

 leave, an em
ployee m

ust: 

1.
H

ave been em
ployed w

ith the School D
istrict for at 

least 12 m
onths (does nothave to be consecutive but 

w
ork prior to a service break of 7 years or m

ore need 
not be counted); and

2.
H

ave w
orked at least 1,250 hours during the 12-m

onth 
period im

m
ediately prior to the leave.

N
O

TE: U
nder U

SER
R

A
, hours an em

ployee w
ould have 

w
orked but for his/her m

ilitary services and tim
e spent in the 

m
ilitary are credited tow

ards the em
ployee’s required 1250 

hours w
orked for FM

LA
 eligibility.



out in front.

W
ho is Eligible for FM

LA Leave?

1.
O

nly actual hours w
orked w

ill count tow
ard the 1250 

requirem
ent.

2.
D

eterm
ination is m

ade as of the date that the leave 
com

m
ences.

3.
Exem

pt em
ployees for w

hom
 no tim

e records are kept 
are presum

ed to have w
orked 1250 hours unless the 

em
ployer can clearly dem

onstrate they did not m
eet 

the 1250 hour requirem
ent(e.g. teachers).

4.
Teachers and principals typically w

ork extra hours 
after school for w

hich no tim
e records are kept and 

thus w
ould probably m

eet the 1250 hour requirem
ent.



out in front.

The 12-m
onth period—

Four M
ethods

1.
The calendar year that runs from

 January 1 through 
D

ecem
ber 31.

2.
A

ny fixed 12-m
onth period of tim

e.  For exam
ple, July 

1 through June 30.
3.

The 12-m
onth period m

easured forw
ard from

 the first 
date an em

ployee takes FM
LA

 leave.  N
ext 12-m

onth 
period begins the first tim

e FM
LA

 leave is taken after 
com

pletion of the prior 12-m
onth period.  

4.
A

 “rolling” 12-m
onth period m

easured backw
ard from

 
the date an em

ployee uses any FM
LA

 leave.  Each 
tim

e FM
LA

 leave is taken, the rem
aining leave 

entitlem
ent w

ould be the balance of the 12 w
eeks 

w
hich has not been used during the im

m
ediately 

preceding 12 m
onths.
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out in front.

FM
LA -Key Fact

N
o em

ployee can ever be 
punished in any w

ay for 
taking an absence from

 
w

ork that is covered by the 
Fam

ily and M
edical Leave 

A
ct.



out in front.

FM
LA –

Key Fact

N
o em

ployee ever has to 
specifically request FM

LA
 

leave or even m
ention the 

FM
LA

 to be covered by this 
law

.



out in front.

FM
LA –

Key Fact

It is enough that the 
em

ployee provides the 
em

ployer w
ith sufficient 

inform
ation to determ

ine that 
the leave is protected by the 
FM

LA
.



out in front.

H
ow It W

orks

First: 
Em

ployee calls in and says I w
ill 

not be at w
ork today.

Second: 
Em

ployee gives a reason for 
the absence.

Third: 
Person notified by em

ployee m
ust      

inform
 som

eone (principal, central 
office, business m

anager, etc.) the 
reason for the absence.     



out in front.

W
hat D

oes Adm
inistrator D

o?

Som
eone (principal, central office, business 

m
anager, etc.) decides:

1.
If the em

ployee is eligible for FM
LA

 leave;
2.

W
hether the absence is clearly covered by the 

FM
LA

;
3.

W
hether the absence is clearly not covered by 

the FM
LA

; and 
4.

W
hether the absence w

ill be provisionally 
designated as FM

LA
 pending receipt of 

additional inform
ation.



out in front.

W
hat absences are covered by the FM

LA?

�‡Birth of a child and caring for a 
new

born child.

�‡A
doption of a child.

�‡Placem
ent of a child w

ith an 
em

ployee for foster care.



out in front.

Anything else?

�‡A
bsences to care for an 

im
m

ediate fam
ily m

em
ber 

(parent, spouse, child) w
ith a 

serious health condition.
�‡A

bsences to care for the 
�H

�P
�S

�O
�R

�\�H
�H

�¶
s ow

n serious health 
condition.



out in front.

Anything Else?

N
ational D

efense A
uthorization A

ct for FY
 2008 (N

D
A

A
)  

added:
•

A
bsences of a A

þspouse, son, daughter, parent or next of kinA
ÿ

to care for A
þa m

em
ber of the A

rm
ed Forces undergoing 

m
edical treatm

ent recuperation, or therapy, otherw
ise in 

outpatient status, or otherw
ise on the tem

porary disability 
retired list, for a serious injury or illness.A

ÿ
(1) U

p to 12 w
eeks of leave for qualifying urgencies arising 

out of a covered fam
ily m

em
ber’s active m

ilitary duty, and
(2) U

p to 26 w
eeks of leave in a single 12-m

onth period to 
care for a covered service m

em
ber recovering from

 serious 
illness or injury.



out in front.

W
hat Is A Serious H

ealth Condition?

�‡Inpatient care (overnight stay)
�‡A

ny period of incapacity due to pregnancy
�‡A

ny absence for prenatal care
�‡A

ny period of incapacity due to a chronic 
serious health condition (such as asthm

a, 
diabetes, or epilepsy)

�‡A
 period of incapacity w

hich is perm
anent or 

long-term
 due to a condition for w

hich 
treatm

ent m
ay not be effective (such as severe 

stroke or A
lzheim

erA
ûs)



out in front.

W
hat Is A Serious H

ealth Condition? 

�‡M
ore than 3 consecutive calendar days of 

incapacity; and
2 visits to a health care 

provider. 

N
O

TE: FM
LA

 regulations require 2 visits
to occur w

ithin 30 days of the beginning of 
the period of incapacity (first visit w

ithin 7 days 
of first day of incapacity).



out in front.

W
hat Is A Serious H

ealth Condition? 

�‡Could also involve treatm
ent one tim

e by a 
health care provider (in-person visit        
w

ithin 7 days of first day of incapacity)
�‡Follow

ed by a regim
en of continuing 

treatm
ent (e.g. prescription m

edication)  



out in front.

Incapacity

A
þIncapacityA

ÿm
eans inability to w

ork, 
attend school, or perform

 other regular 
daily activities due to a serious health 
condition, treatm

ent for a serious 
health condition, or recovery from

 a 
serious health condition.



out in front.

456"(7!',8+
9,456"(7!!,

:()#*!,1!;<
#'!5!+

)3



out in front.

EM
PLO

YEE
N

otice To Em
ployer

•
A

n em
ployee m

ust explain the reasons for the 
needed leave to allow

 the em
ployer to determ

ine if 
it qualifies as FM

LA
.

–
N

O
TE: R

egulations clarify that em
ployee m

ust provide 
“com

plete” and A
þsufficient inform

ationA
ÿto em

ployer’s 
notice of need for leave and em

ployee m
ust indicate that 

he/she is unable to perform
 the functions of the job (or 

issues w
ith a covered fam

ily m
em

ber), the anticipated 
duration of the absence, w

hether he/she (or fam
ily 

m
em

ber) intends to visit a health care provider or is 
under the continuing care of a health care provider.

•
If the em

ployee does not explain the reason for the 
absence, leave m

ay be denied.



out in front.

Em
ployee N

otice –
Interm

ittent Leave

�‡If em
ployee fails to properly follow

 the 
em

ployerA
ûs call-in procedures w

hen 
m

issing w
ork and on FM

LA
, he/she m

ay 
have the FM

LA
 leave request delayed or 

denied and m
ay be subject to w

hatever 
�G

�L�V
�F

�L�S
�O

�L�Q
�H

���W
�K

�H
���H

�P
�S

�O
�R

�\�H
�U

�¶�V
���S

�R
�O

�L�F
�L�H

�V
���S

�U
�R

�Y
�L�G

�H
��



out in front.

W
H

EN
 Should EM

PLO
YEE

N
otify Em

ployer?

�‡If foreseeable leave, em
ployee m

ust give 
30 days notice

�‡If unforeseeable leave, as soon as 
practicable; recent regulations suggest it 
should be on )2!,385!,(',+

!=
),%

<
3#+

!33,
987, absent em

ergency situations (e.g. 
prior to start of next shift)



out in front.

O
nce notified by em

ployee, EM
PLO

YER
m

ust:

�‡
D

eterm
ine if leave qualifies under FM

LA
�‡

If it qualifies as FM
LA

 leave, designate the 
absence as FM

LA
 leave

�‡
G

ive w
ritten notice to the em

ployee of the 
designation

N
O

TE: Em
ployer is required to inform

 the 
em

ployee of: (1) the num
ber of hours, days or 

w
eeks that w

ill be designated as FM
LA

 leave; and 
(2) w

hether paid leave w
ill be substituted for 

unpaid FM
LA

 leave.  



out in front.

W
hen Should EM

PLO
YER

N
otify Em

ployee of 
FM

LA Leave D
esignation?

�‡
A

s soon as practicable upon learning requested 
leave qualifies as FM

LA
 leave

�‡
U

sually w
ithin one to tw

o business days

BU
T N

O
TE: Em

ployer m
ust notify em

ployee of 
!"#$#%

#"#)7,3)8)<
3

w
ithin >

#?!,@
A

B
,%

<
3#+

!33,9873
of 

em
ployee requesting leave or em

ployer learning 
�H

�P
�S

�O
�R

�\�H
�H

�¶
s leave m

ay be FM
LA

-qualifying.



out in front.

Retroactive FM
LA D

esignation

Retroactive FM
LA

 designation #3perm
itted if an 

em
ployer fails to tim

ely designate leave as FM
LA

 
leave (and notify the em

ployee of the designation).  

C
(D

!?!'
, the em

ployer m
ay be liable if the 

em
ployee can show

 that he/she has suffered harm
 

or injury as a result. A
dditionally, an em

ployee and 
em

ployer m
ay agree to retroactively designate an 

absence as FM
LA

-protected.



out in front.

W
hat other paperwork should EM

PLO
YER

give em
ployee?

M
edical 

certification form



out in front.

M
edical Certifications

�‡Em
ployer can require em

ployee to 
provide m

edical certifications in certain 
circum

stances.

�‡Em
ployer can also require em

ployee to 
obtain subsequent recertifications:

�±on a reasonable basis (Ex. every 30 days)

�±if given reason to question m
edical status



out in front.

M
edical Certification

Em
ployer:

1.
Is required to state in w

riting w
hat additional 

inform
ation is necessary to m

ake certification com
plete 

and sufficient.
2.

M
ust allow

 em
ployee at least seven (7) calendar days

to cure any deficiency, unless seven days is not 
practicable under circum

stances despite em
ployee’s 

diligent good faith efforts.
3.

M
ay

contact em
ployee’s health care provider directly 

for A
þauthenticationA

ÿor A
þclarificationA

ÿof m
edical 

certification, but O
N

L
Y

after em
ployer notifies 

em
ployee that certification is insufficient or incom

plete 
and em

ployee has had opportunity to cure deficiency.



out in front.

M
edical Certification

Em
ployer:

1.
M

ay contact em
ployee’s health care provider through 

its ow
n health care provider, a hum

an resources 
professional, a leave adm

inistrator or other m
anagerial 

official.
2.

Em
ployee’s direct supervisor cannot contact 

em
ployee’s health care provider.

3.
Em

ployer m
ay require a second m

edical opinion at 
em

ployer’s expense from
 a health care provider not 

em
ployed by em

ployer on a regular basis.
4.

If there is disagreem
ent betw

een the tw
o health care 

providers, a third opinion from
 a health care provider 

agreed upon by em
ployer and em

ployee w
ill be final.



out in front.

M
edical Certification

Em
ployer:

1.
M

ay request recertification for the need for the 
continuation of the leave at reasonable intervals but no 
m

ore often than 30 days.
2.

M
ay require recertification in less than 30 days if 

circum
stances(duration or frequency of absences, the 

severity of condition, or com
plications) as described in 

the previous certification have significantly changed or 
if the em

ployer received inform
ation that casts doubt on 

the reasons for the previous certification.  



out in front.

H
ELPFU

L H
IN

T: 

If you believe eligible em
ployee is on leave for 

an FM
LA

 qualifying reason, consider starting 
�W

�K
�H

���H
�P

�S
�O

�R
�\�H

�H
�¶

s FM
LA

 leave tim
e running as 

soon as possible by notifying the em
ployee that 

you are 6'(?#3#(+
8""7�J�U

�D
�Q

�W
�L�Q

�J���W
�K

�H
���H

�P
�S

�O
�R

�\�H
�H

�¶�V
��

leave as FM
LA

 leave *(+
9#)#(+

!9
upon the 

em
ployee providing you w

ith 6'(6!',8+
9,

*(56"!)!
m

edical certification. 



out in front.

Com
m

unicating Vital Inform
ation

E
F

,G
44&

,H
F
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H
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F
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out in front.

W
hat Every Em

ployee  Should Know…

�‡W
ho gets leave, w

hy, and for how
 long 

�‡W
hat they need to do to take FM

LA
 leave

�‡W
hat happens w

hen they go out/com
e back

�‡D
istrict policies regarding:

�±A
ttendance

�±Sick leave
�±Short-term

 disability (Plans)



out in front.
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out in front.

Interm
ittent FM

LA Leave –
Typical Potential Issues

�‡Special status of FM
LA

 absences over other 
absences

�‡H
ealthy people m

ay feel disadvantaged
�‡D

ifficulty covering the w
ork

�‡Recordkeeping
�‡M

alingering suspicions 



out in front.

To Prevent Interm
ittent FM

LA Leave
From

 G
etting O

ut of Control

1.
K

now
 the rules.

2.
Set up policies and procedures to m

ake the 
m

ost favorable use of the rules.
3.

Follow
 the rules.

4.
Enforce the rules.



out in front.
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out in front.

Interm
ittent FM

LA Leave

•
W

hen m
edically necessary

•
M

ay take leave in separate blocks of 
tim

e
due to a single FM

LA
-qualifying 

reason, or
•

W
ork a reduced leave schedule

w
hich 

reduces an em
ployee’s usual num

ber 
of w

orking hours per w
orkw

eek or 
hours per w

orkday for a lim
ited period 

of tim
e.



out in front.

Fam
ily Leave

Em
ployers are not required to provide 

leave for the birth or adoption of a child or 
to care for a new

born or new
ly adopted 

child IN
TERM

ITTEN
TLY

 O
R O

N
 A

 
RED

U
CED

 W
O

RK
 SCH

ED
U

LE 
I:/4JJ

the em
ployer and the em

ployee 
agree otherw

ise.



out in front.

M
edical Leave

Leave to care for the 
�H

�P
�S

�O
�R

�\�H
�H

�¶
s parent, child, 

�R
�U

���V
�S

�R
�X

�V
�H

�¶�V
���V

�H
�U

�L�R
�X

�V
���K

�H
�D

�O
�W

�K
��

condition .0H
be taken 

interm
ittently or on a 

reduced w
ork schedule 

w
hen .4LK

R
0//H

,
:4R

4JJ01H
.



out in front.

M
edical N

ecessity -Exam
ples  

1.
A

 serious health condition requires treatm
ent 

periodically (e.g. chem
otherapy).

2.
Pre-natal exam

inations.
3.

M
orning sickness.

4.
Incapacity due to a chronic serious health 
condition.

5.
A

n em
ployee recovering from

 surgery w
ho is 

not strong enough to return to w
ork full tim

e.



out in front.

Certification of M
edical N

ecessity

1.
The date on w

hich the serious health condition began;
2.

The probable duration;
3.

The m
edical facts regarding the condition;

4.
The dates on w

hich treatm
ent is expected to be given and 

the duration of the treatm
ent;

5.
A

 statem
ent of the m

edical necessity for the interm
ittent 

leave and the expected duration of the interm
ittent leave;

6.
A

 statem
ent that the em

ployee is unable to perform
 the 

�I�X
�Q

�F
�W

�L�R
�Q

�V
���R

�I���W
�K

�H
���H

�P
�S

�O
�R

�\�H
�H

�¶
s position or that the em

ployee is 
needed to care for a spouse, parent or child.



out in front.

Tem
porarily Transfer To An Alternative Position

W
hen an em

ployee needs interm
ittent leave or 

leave on a reduced leave schedule that is 
foreseeable based on planned m

edical 
treatm

ent for the em
ployee or a fam

ily 
m

em
ber, the em

ployer m
ay

require the 
em

ployee to transfer tem
porarily, during the 

period the leave is required, to an available 
alternative position for w

hich the em
ployee is 

qualified and w
hich better accom

m
odates the 

recurring absences.



out in front.

W
hat Restrictions Apply to the 

Alternative Position?

1.
M

ust have equivalent pay and benefits.
2.

D
oes not have to have equivalent job duties.

3.
M

ust not discourage the em
ployee from

 taking 
leave.

4.
M

ust not otherw
ise w

ork a hardship on the 
em

ployee.
5.

M
ust cease w

hen the em
ployee no longer 

needs leave.



out in front.

Scheduling Interm
ittent Leave

W
hen planning foreseeable FM

LA
-

qualifying m
edical treatm

ent, the em
ployee 

m
ust consult w

ith the em
ployer and m

ake a 
reasonable effort to schedule the leave so as 
�Q

�R
�W

���W
�R

���X
�Q

�G
�X

�O
�\���G

�L�V
�U

�X
�S

�W
���W

�K
�H

���H
�P

�S
�O

�R
�\�H

�U
�¶

s 
operations.



out in front.

Can You Lim
it the Size of Interm

ittent Leave?

�ƒG
enerally, there is no lim

it on the size of 
an increm

ent of leave w
hen an em

ployee 
takes interm

ittent leave or leave on a 
reduced w

ork schedule.

�ƒEm
ployers, how

ever, can
lim

it leave 
increm

ents to the shortest period of tim
e 

�W
�K

�D
�W

���W
�K

�H
���H

�P
�S

�O
�R

�\�H
�U

�¶
s payroll system

 uses to 
account for absences or use of leave, 
provided it is one hour or less.



out in front.

G
eneral Rule 

A
n em

ployer *8+
+

()
require an em

ployee to 
take m

ore FM
LA

 
leave than necessary to 
address the 
circum

stance that 
precipitated the need 
for the leave.



out in front.
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�‡
FM

LA
 leave is generally unpaid leave.

�‡
Em

ployer m
ay designate leave as both FM

LA
 leave and 

�S
�D

�L�G
���O

�H
�D

�Y
�H

���X
�Q

�G
�H

�U
���W

�K
�H

���H
�P

�S
�O

�R
�\�H

�U
�¶�V

���S
�D

�L�G
���E

�H
�Q

�H
�I�L�W

���S
�O

�D
�Q

�����S
�D

�L�G
��

sick leave, personal leave, etc.) so that they run 
concurrently.
�±

Paid leave and FM
LA

 leave are exhausted at the sam
e 

tim
e.

�±
This prevents em

ployees from
 using 12 w

eeks of 
unpaid FM

LA
 leave and then using their paid leave to 

extend the tim
e off.

�±
Provides m

ore certainty to em
ployer w

ith regard to the 
�H

�P
�S

�O
�R

�\�H
�H

�¶�V
���O

�H
�D

�Y
�H

���V
�W

�D
�W

�X
�V

���D
�W

���W
�K

�H
���H

�Q
�G

���R
�I���W

�K
�H

���������Z
�H

�H
�N

�V
���R

�I��
FM

LA
 leave.
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�‡
FM

LA
 leave m

ay run concurrently w
ith leave 

�X
�Q

�G
�H

�U
���H

�P
�S

�O
�R

�\�H
�U

�¶�V
���G

�L�V
�D

�E
�L�O

�L�W
�\���O

�H
�D

�Y
�H

���S
�O

�D
�Q

��
�‡

FM
LA

 leave m
ay run concurrently w

ith absence 
�W

�K
�D

�W
���L�V

���F
�R

�Y
�H

�U
�H

�G
���E

�\���Z
�R

�U
�N

�H
�U

�V
�¶���F

�R
�P

�S
�H

�Q
�V

�D
�W

�L�R
�Q

����
�‡

Em
ployer cannot require an em

ployee to use paid 
sick leave w

ith FM
LA

 leave if the em
ployee is 

being paid pursuant to a disability plan or 
�Z

�R
�U

�N
�H

�U
�V

�¶���F
�R

�P
�S

�H
�Q

�V
�D

�W
�L�R

�Q
��

�‡
H

ow
ever, the em

ployer and the em
ployee m

ay 
�D

�J�U
�H

�H
���W

�R
���K

�D
�Y

�H
���Z

�R
�U

�N
�H

�U
�V

�¶���F
�R

�P
�S

�H
�Q

�V
�D

�W
�L�R

�Q
���R

�U
���G

�L�V
�D

�E
�L�O

�L�W
�\��

benefits supplem
ented w

ith paid leave for a full 
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�‡
A

þInstructional em
ployeesA

ÿ�±include teachers or other 
em

ployees w
hose principal function is to directly provide 

educational services (29 CFR !
825.600(c)) 

�±D
efinition includes special education assistants 

w
hose presence in the classroom

 is necessary, 
athletic coaches, and driving instructors 

�±D
oes not include teacher assistants, cafeteria 

w
orkers, counselors and other prim

arily non-
instructional em

ployees 
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�‡
Special Rule #2 w

as established to allow
 teachers to take 

needed fam
ily or m

edical leave w
ithout disrupting the 

classroom
 at a critical point in the year. 

�‡
Special Rule #2 provides different rules for instructional 
em

ployees w
ho: 

�‡
(A

) begin leave 5('!
than five (5) w

eeks before the end of 
a term

,
�‡

(B) "!33than five (5) w
eeks before the end of a term

, and
�‡

(C) "!33than three (3) w
eeks before the end of a term

. 



out in front.

�‡
Special Rule #2(A)

�‡
Local educational facilities or schools m

ay require an 
instructional em

ployee w
ho begins fam

ily or m
edical leave 

5('!
than five (5) w

eeks prior to the end of an academ
ic 

term
 to continue his or her leave until the end of the term

 
if: �±

The leave period is at least three w
eeks, and 

�±
�7�K

�H
���H

�P
�S

�O
�R

�\�H
�H

�¶
s return to w

ork w
ould occur during the 

three-w
eek period prior to the end of the term

. 



out in front.

�‡
Special Rule #2(B)

�‡
If the leave is requested 9<

'#+
$the five (5) w

eeks of the 
end of the term

 for a purpose other than the em
ployee�¶s 

ow
n serious health condition, the instructional em

ployee 
m

ay be required to continue on leave until the end of the 
term

 if: 

�‡
(1) the leave is longer than tw

o w
eeks, and 

�‡
(2) the em

ployee w
ould return from

 leave w
ithin tw

o 
w

eeks of the end of the term
. 
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�‡
Special Rule #2(C

)
If the leave begins 9<

'#+
$the last three (3) w

eeks of the 
end of the term

 for a purpose other than the em
ployee�¶s 

ow
n serious health condition, the instructional em

ployee 
m

ay be required to continue on leave until the end of the 
term

 if: 
�±

the leave extends past five (5) days. 
Exam

ple
�‡

M
ary, a teacher, begins fam

ily leave to care for her sick 
child on O

ct. 1 and plans to return to w
ork on N

ov. 
15.

The school term
 ends on D

ec. 1.
�0�D

�U
�\�¶
s school m

ay 
require her to continue on leave until the end of the term

 
because her return to w

ork w
ould occur w

ithin three w
eeks 

of the end of the school term
. 
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Abuse of Sick, FM
LA, W

orkersA
ûCom

pensation,
and O

ther Leave Tim
e

Possible 1!9
Flags:

�‡
Pattern of absence on Fridays, M

ondays, or before 
holidays

�‡
Chronic one-day absences for colds, stom

ach upset, 
w

ithout m
edical attention

�‡
Leaving voice m

ail m
essages rather than speaking to 

supervisor
�±

Som
eone other than em

ployee calls in to report absences
�±

M
issing or inadequate m

edical docum
entation

�±
Leave bank accrual about to be forfeited due to excessive days 
(e.g., end of the year)
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Abuse of Sick, FM
LA, W

orkersA
ûCom

pensation, 
and O

ther Leave Tim
e

M
ore Possible 1!9

Flags:
�‡Frequently changes doctors
�‡M

edical reports contain differing versions of 
how

 the injury occurred
�‡Cannot reach the claim

ant at hom
e

�‡The accident w
as not reported in a tim

ely 
fashion



out in front.

Abuse of Sick, FM
LA, W

orkersA
ûCom

pensation, 
And O

ther Leave Tim
e

StillM
ore

P
ossible R

ed
Flags:

�‡M
edical docum

entation does not coincide w
ith 

treatm
ent plan

�‡A
ccident happened w

ithout w
itnesses or in 

unusual location
�‡The em

ployee w
as about to be non-renew

ed or 
dism

issed
�‡Frequently m

isses scheduled doctor 
appointm

ents



out in front.

M
atuska v. H

inkley Township

Em
ployer w

itnessed 
em

ployee engaging in 
A

þnorm
al social 

activitiesA
ÿ�±Court 

ruled that w
as a 

reasonable basis upon 
w

hich to request 
recertification. 
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Controlling Fraudulence &
 M

alingering

�‡
Frequent com

m
unication w

ith the em
ployee and 

supervisors 
�‡

Closely review
 all reports, m

edical docum
entation, and 

bills
�‡

Request em
ployee

obtain
clarification from

 physician on 
anything you do not understand

�‡
Include language dealing specifically w

ith 
m

isrepresentations and fraud in your safety and w
orkersA

û
com

pensation policies



out in front.

Fam
ily and M

edical Leave Act Fraud

A
þAn em

ployee w
ho fraudulently obtains 

FM
LA

 leave from
 an em

ployer is not
protected by FM

LA
A

ûs job restoration or 
m

aintenance of health benefits 
provisions.A

ÿ

29 C.F.R. !
825.312 (g).
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Fam
ily and M

edical Leave Act Abuse

A
þIf the em

ployer has a uniform
ly applied policy 

governing outside supplem
ental em

ploym
ent, such a policy 

m
ay continue to apply to an em

ployee w
hile out on FM

LA
 

leave.  A
n em

ployer w
hich does not have such a policy 

m
ay not deny benefits to w

hich an em
ployee is entitled 

under FM
LA

 on this basis unless the FM
LA

 leave w
as 

fraudulently obtained . . .A
ÿ

29 C.F.R. !
825.312 (h).
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FM
LA -Right to Reinstatem

ent

c!+
!'8",1<

"!O
A

n eligible em
ployee returning from

 an 
authorized FM

LA
 leave is entitled to 

return to either:
�ƒthe sam

e position the em
ployee 

previously held; or
�ƒto an A

þequivalent position.A
ÿ



out in front.

W
hat does reinstatem

ent to an              
A

þequivalentA
ÿposition m

ean?

A
þAn equivalent position is one that is 

virtually identical to the em
ployeeA

ûs 
form

er position in term
s of pay, benefits, 

w
orking conditions, including privileges, 

perquisites and status.  It m
ust involve the 

sam
e or substantially sim

ilar duties and 
responsibilities, w

hich m
ust entail 

substantially equivalent skill, effort, 
responsibility and authority.A

ÿ
-29 C.F.R. 825.215(a)
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Equivalent Position

A
LSO

 IN
CLU

D
ES:

�‡Sam
e or a geographically proxim

ate w
orksite

�‡Sam
e shift or sam

e/equivalent w
ork schedule

�‡Sam
e/equivalent opportunity for bonuses, 

profit-sharing, and other sim
ilar discretionary 

and non-discretionary paym
ents

BU
T D

O
ES N

O
T

IN
C

LU
D

E:
�‡D

e m
inim

is or intangible, unm
easurable 

aspects of job
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�‡
Special Rule #3: Reinstatem

ent

�‡
W

hether an eligible em
ployee of a local educational agency or school 

w
ill be restored to an equivalent em

ploym
ent position upon return 

from
 leave 5<

3),%
!,%

83!9,(+
,Aþ!3)8%

"#32!9,3*2((",%
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�‡
The A

þestablished policyA
ÿm

ust provide substantially the sam
e 

protections as provided in the -./0
for other restored em

ployees. 
�±

U
S D

ept. of Labor O
pinion Letter �±takes the position that a probationary 

teacher w
ho took a period of unpaid leave subject to the -./0

could not 
be required, upon returning to w

ork, to begin the probationary period 
again �±to do so w

ould result in an em
ployee losing an earned benefit that 

accrued prior to w
hen the leave began, contrary to the -./0

. 
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FM
LA –

Right to Reinstatem
ent Exceptions

(1)
A

þKey Em
ployeesA

ÿ

(2)
�:�K

�H
�U

�H
���H

�P
�S

�O
�R

�\�H
�H

�¶
s condition is perm

anent, the 
FM

LA
 allow

s an em
ployer to transfer an em

ployee 
to any A

þavailable alternative position for w
hich the 

em
ployee is qualified and w

hich better 
accom

m
odates recurring periods of leave than does 

�W
�K

�H
���H

�P
�S

�O
�R

�\�H
�H

�¶�V
���U

�H
�J�X

�O
�D

�U
���S

�R
�V

�L�W
�L�R

�Q
��

A
ÿ

(3)W
here an em

ployee has com
m

unicated in no 
uncertain term

s, preferably in w
riting, that he or 

she w
ill not be returning to w

ork.
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FM
LA –

Right to Reinstatem
ent Exceptions

(4)
If an em

ployer can show
 that an em

ployee 
w

ould not otherw
ise have been em

ployed at 
the tim

e reinstatem
ent is requested, the 

em
ployer can deny reinstatem

ent, e.g. a 
Reduction in Force (RIF).

(5)
Em

ployee engages in m
isconduct for 

w
hich he or she w

ould be term
inated 

regardless of his/her FM
LA

 leave.



out in front. TERM
IN

ATIO
N

/N
O

N
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REN
EW

AL O
F EM

PLO
YEES 

W
H

ILE O
N

 FM
LA LEAVE
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D
O

CU
M

EN
TATIO

N

(1)
Proper docum

entation is critical.

(2)
Y

ou m
ay have to be able to support your 

decision if it is subsequently challenged.
a.Rem

em
ber you are m

aking a record that needs to 
be able to w

ithstand a future challenge of your 
decision.

b.If you do not have it, you cannot create it later.
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D
O

N
A

ûT F
O

R
G

E
T!

A
 jury canA

ût take 
a copy of 

testim
ony into the 

deliberation room
, 

but it can take 
your 

docum
entation.
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Term
ination/N

on-Renewal of Em
ployees 

PR
O

PER
 IF D

O
N

E A
FTER

:

–
Fair and thorough investigation

–
D

eterm
ination that decision is consistent w

ith em
ployer 

policies and past practices

–
Prior notice, if possible, such as prior w

arning and/or 
progressive discipline issued (process had started 
before leave began)

–
C

areful docum
entation

–
A

bsence of other m
itigating factors

–
Tactful term

ination procedure follow
ed
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